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Comperative Study of Provisions related to adultery between

Fatawa Hidiya and Pakistani Laws
U)lcj}flf
Abstract

Under the article 227 of the constitution of Islamic Republic of
Pakistan, each and every clause of the constitution must be in
agreement with laws of Quran and Sunnah. In this regard steps have
been taken from time to time to ensure that these laws are in
compliance with the Islamic law. But some people believe it to be not
fully compliant with respect to the Islamic shariah, and based on this
they declare the established constitution and Laws of Pakistan totally
unlslamic. Therefore, this research compares the Articles related to
Zina in the Ordinance of 1979 with “Bab ul Zina” of Fatawa Alamgiri
(Hindeya) which proves that the laws related to Zina (adultery) are
mostly compatible with the Sharia. Hence, the claim to declare laws
in Pakistan as contrary to the Islamic Sharia is baseless and against
the facts. Although these laws are weak at two places as per the
Shariah, which can be rectified if properly reviewed in the light of the
principles of Islamic Shariah. For this purpose the Islamic Ideology
counsel was made in the 1973 constitution, so the counsel may be
tasked to make these articles according to spirit of sharia.
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“A man and a woman are said to commit ‘Zina’ if they willfully have
sexual inter-course without being validly married to each other®®”
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“Penetration is sufficient to constitute the sexual intercourse
necessary to the offence of rape®?”.
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“At least four Muslim adult male witness, about whom the court is
satisfied, having regard to the requirements of ‘tazkiyah ul-shuhood’
that they are truthful persons and abstain from major sins, give

evidence as eye-witnesses of the act of penetration necessary to the
offence®)”.
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“The accused makes before a court of competent jurisdiction a
confession of the commission of the offence®”.
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“In a case in which the offence of ‘Zina’ is proved only by the
confession of the convict, ‘Hadd’ or such part of it as is yet to be
enforced, shall not be enforced if the convict retracts his confession
before the ‘Hadd’ or such part of it3”,
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“If he or she is “Muhsan’, be stoned to death at public place®””.
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“Muhsan’ means a Muslim adult man who is not insane and has had
sexual inter-course with a Muslin adult woman who, at the time he

had sexual inter-course with her, was married to him and was not
insane*®”.
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“Such of the witness who deposed against the convict as may be
available shall start stoning him*3”.
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“If he or she is not a ‘Muhsan’, be punished, at a public place, with
the whipping numbering one hundred stripes®®”.
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“Whoever commits fornication shall be punished with imprisonment

for a term which may extend to five years and shall also be liable to
fine not exceeding ten thousand rupees®®”.
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“If at the time of the execution of ‘Hadd’, the authorized medical
officer is of the opinion that the amputation of hand or foot may cause

the death of the convict ,the execution of Hadd shall be postponed
until such time as the apprehension of death coases®?”.
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“Whoever commits rape shall be punished with death or
imprisonment of either description for a term which shall not be less

than ten rears or more, than twenty-five years and shall also be liable
to fine>”.
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“It is committed by a man who is an adult and is not insane with a

woman to whom he is not and does not suspect himself to be
married®®”.

Sl P e Fu2 5 Last SILinniyzonises p i L A6
"o S i

J&
e TS5 et S B S e U5 st ) il
-‘aj!}”éuiﬁ'gf/&(:ubgf[ui@f)u:ﬂ&|£L‘Lwc.i}£‘

32



2023y2-5.5% e dBalshs 3 e L3N B2 L sl en5 10104 Ui
f 68 21§18 S 3505

J/y//!/“!(ﬁ)fLumf/{’::d)(ﬁlf{,b’iigf?ug! &V&éLUn!f/lgu: Sy
umf/lg,g'/%a—.gnd/l?y{dlﬂz‘ﬁfj!_{G/'/d/lgJﬁy{,u@;qj}du’i}}gé_ujl
_gf Ltgd/wf wof Unis &Lu%m{ nd/lg,w?mf“’ TS Sesi
f 6 zsetf AL 3%
Wt N U Sl S ao g P e VLSS P 23 S5 S5 2D 55w

=

-
¢
“According to the finding of court, a witness has given false evidence
of the commission of ‘zina’ or ‘zina bil-jabr’%®”.
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“At least four Muslim adult male witness, about whom the court is
satisfied, having regard to the requirements of ‘tazkiyah al-shuhood’
that they are truthful persons and abstain from major sins , give
evidence as eye-witnesses of the act of penetration necessary to the
offence®”.
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