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Concept of Wakf in Marz-ul-mout: A Comparative Study of
Islamic Jurisprudence and Contemporary Law
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Abstract

This study delves into the concept of Wakf (endowment) as rooted in
Islamic Law, which centers on the act of gift-giving. In theory Wakf
is an endowment made by a Muslim for a religious, education or
charitable cause.Notably the concept of Marz-ul-mout (Death lIness)
assumes a crucial role in financial matters including transactions,
wakf and gifts. This research specifically focuses on the implications
of wakf during Marz-ul-mout, referring to wakf done on the deathbed.
It examines the directives associated with this concept within the
realm of Figh Islami (Islamic Jurisprudence) and contemporary laws
in Pakistan. The investigation aims to uncover both commonalities
and disparities between the two legal frameworks. Pakistan, as an
independent sovereign nation, was established with the objective of
providing an environment where Muslims can lead their lives in
accordance with Islamic teachings. Through this research paper, we
endeavor to discern the position of our legal system in relation to
Islamic laws, shedding light on any existing divergences.
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“Wagqf property” means property of any kind permanently dedicated
by a person professing Islam for any purpose recognized by Islam as
religious, or charitable, but does not include property of any Waqf
such as it is described in section 3 of the Musalman Wagf Validating
Act, 1913 (VI of 1913), under which any benefit is for the time being

claimable for himself by the person by whom the Waqf was created or
by any member of family or descendants.>”
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“If a property has been used from time immemorial for any purpose
recognized by Islam as religious, pious or charitable, then in spite of
there bang no evidence of express dedication such property shay be
deemed to be Waqf property.

Property of any kind acquired with the sale proceeds or in exchange
of or from the income arising out of Waqf property or from
subscriptions raised for any purpose recognised by Islam as religious,
pious, or charitable shall be deemed to be Waqf property.
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The income from boxes placed at a shrine and offerings, subscriptions
or articles of any kind, description or use presented to a shrine or to
any person at the premises of a shrine shall be deemed to be Waqf

property.

Relief of the poor and the orphan, education, worship, medical relief,
maintenance of shrine or the advancement of any other object of
charitable, religious or pious nature or of general public utility shall
be deemed to be charitable purposes.

Property permanently dedicated for the purposes of a mosque, Takia,
Khankah, Dargah, or other shrine shall be deemed to be Waqf
property.6”
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“Once a building was set apart as mosque and prayers were offered
therein, mosque, itself would become Wakf by user under

Muhammadan Law Property in wakf vests in Allah and nobody can
claim ownership of that property.t””
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Every person creating a Wagf after the commencement of this Act
shall, within a period of three months. From the date of creation of

128



2023252 oL 1 5P U B K Bs NS 101042 60 if

such Wagf, get the property dedicated by the Wagf registered in such
manner, and with such authority, as may be prescribed. 19
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No man having a nephew or niece or any nearer relative shall have
power to bequeath any property to religious or charitable uses, except
by a will executed not less than twelve months before his death, and
deposited within six months from its execution in some place
provided by law for the safe custody of the wills of living persons.?
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“A having a nephew makes a bequest by a will not execute and
deposited as required —

for the relief of poor people :

for the maintenance of sick soldiers;

for the erection or support of a hospital;

for the education and preferment of orphans;
for the support of scholars;

for the erection or support of a school;

for the building and repairs of a bridge;

for the making of roads;

for the erection or support of a church;

for the repairs of a church;

for the benefit of ministers of religion;

for the formation or support of a public garden.
All these bequests are void.?!”
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15 Augaf (Federal Control) Act, 1976, Section: 02(f)
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17 PLD 1993 Kar 805
18 1989 MLD 3795
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